Key amendments to the Dutch Arbitration Act

By Judy Chia-chi Hsieh
Prelude
2015 surely promises to be an exciting and challenging year for those navigating through the legal realm. This "new" year shall entail many changes in the Dutch domestic law. 
In the arbitration sphere a revised Dutch arbitration law has entered into force on 1 January 2015, having been promulgated on 11 June 2014. This arbitration law is enshrined in Book 4 of the Dutch Code of Civil Procedure [hereinafter referred to as "DCCP"] and came to be, as a result of key amendments aimed at modernizing the existing Dutch arbitration law. In light of aforesaid, I shall make use of this opportunity to summarize several key amendments. 
1. Protection consumers

Consumers are what makes the economy thrive and the Dutch law is known for offering unfaltering protection to consumers. Consumers are afforded extra protection, in that the rights and actions that the law provides against breach of contract may not be excluded or limited. General conditions to this extent/ effect are considered unreasonably onerous. 

Usually, arbitration clauses are to be found in general terms and conditions. The revision of the Dutch Arbitration Act, has caused arbitration clauses to being considered as unreasonably onerous if they are included in consumer contracts. Aforesaid implies that due to it being listed as unreasonably onerous, such clauses may be void and unenforceable [Art. 6:236 Dutch Civil Code]. Consumers seeking to void arbitration clauses are granted an one month period wherein they may contemplate on whether they will opt for a judge or an arbitrator to adjudicate the dispute. Aforementioned is applicable even if parties have agreed upon arbitration as a means to settle disputes between them. 
2. Invalidity of the arbitral award
Should one party wishes to challenge the validity of the arbitral award, it may do so by submitting its claim to the Court of Appeal [art. 1064a (1)DCCP]. Aforementioned implies that, as of 1 January 2015 the District Court will have no jurisdiction pertaining to the (in)validity of arbitral awards. The Court of Appeal may suspend the annulment proceedings and revert the case back to the arbitral tribunal by reopening the arbitral procedure or it can decide on taking other measures. 
Parties may affect the length of the proceedings by agreeing to preclude the cassation procedure at the Supreme Court [art. 1064a (5) DCCP]. However, if one party is a consumer then the aforementioned preclusion will not yield any effect. 
3. Foreign arbitral awards 

The Netherlands is a party to the New York Arbitration Convention of 1958. So, in the event that a request for the recognition and enforcement of a foreign arbitral award has been made, art. 1075 DCCP will apply, implying that the Court of Appeal will have jurisdiction when it concerns requests for leave of enforcement of foreign arbitral awards. A cassation in appeal before the Supreme Court is allowed when aforesaid request is denied by the Court of Appeal, and that appeal should be submitted to the Supreme Court within three months after the Court of Appeal's ruling. 
In the event that the application of any treaty pertaining to the recognition and enforcement of arbitral awards is precluded, an arbitral award rendered abroad may still be enforced within the Netherlands, pursuant to art. 1076 DCCP.

The enforcement procedure for arbitral awards rendered in arbitral proceedings with a seat in the Netherlands remains the same. Aforesaid implies that the President of the District Court will adjudicate on matters pertaining to requests for leave of enforcement [art. 1062(1) DCCP]. Should such a request be denied, then one party may lodge an appeal with the Court of Appeal [art. 1063(4) DCCP] and if that appeal gets rejected an appeal in cassation may be lodged with the Supreme Court [art. 1063(5) DCCP]. 
4. Requirement to register arbitral awards with court registry: obsolete
Previously, the arbitral tribunal was required to submit the award to the court registry, so that it will serve as a point of reference for the commencement of the limitation period for barring further actions. Nowadays, the arbitral tribunal is no longer required to submit an award to the court registry, but parties are free of course to agree upon submission of the award to the court registry anyway [art. 1058(1) (b)] DCCP].
5. On-line arbitration 
The possibility of online arbitration is enshrined in art. 1072b DCCP. Aforesaid implies that certain documentation may be submitted via electronical means [art. 1072b(1) DCCP] and that arbitral awards can be rendered electronically as well [art. 1072 (3) DCCP]. Though, the arbitral tribunal is required to approve the use of electronical means and both parties need to agree on online-arbitration [art. 1072b (1) DCCP].  
6. Revised Dutch Arbitration Act: competitive edge
The possibility of initiating an arbitration procedure online is welcoming as it cost- efficient and will save time for parties residing in different countries. Another welcoming feature of the revised arbitration law is that it gives parties more freedom to agree on procedural matters pertaining to the arbitration procedure. The annulment procedure and the option to preclude the cassation procedure is set to provide clarity more swiftly and save sufficient amount of time because an appeal may be submitted directly to the Court of Appeal, instead of the district court. 

In light of aforementioned, the revised Dutch Arbitration Act does contain features that will put an emphasis on the Netherlands being a competitive venue to adjudicate domestic and international disputes and that is certainly a welcoming thought. 
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